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We live in a world where mobility for professional and personal reasons is the norm. When moving from coun-
try to country, people do not always take possible tax consequences into account. Yet, a country’s exit tax 
regime may have profound consequences for the mobile person. We have asked Jacopo Crivellaro of Baker & 
McKenzie Zurich to outline recent developments and trends, and how they may affect the UHNW family. 
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Global mobility – How does it affect us? 

The past few decades have seen a gradual but 
consistent rise in the number of individuals who have 
relocated across jurisdictions for personal or 
professional reasons. In fact, nowadays, it is safe to 
assume that few individuals will grow up, study, pursue a 
career, start a family and retire all in the same country. 
For this reason, the tax consequence of a change in 
residence is an important aspect that all individuals – 
and their advisors – should keep in mind when 
considering a relocation. 
 

What is an exit tax? 

Generally, an exit tax is a tax imposed on individuals 
who cease to be tax residents of one country (for 
convenience, the “Departing Country”) and relocate to 
another country (the “Immigrating Country”). For many 
countries, the determination of “tax residence” is a fact-
intensive analysis that cannot be determined solely by a 
“day counting” test. Moreover, in certain jurisdictions, a 
presumption of continued tax residence may apply 
irrespective of the factual relocation.  
 

 

What does an exit tax apply to? 

An exit tax is generally imposed on unrealized capital 
gains, assessed as of the last day of residency of the 
taxpayer.  The taxpayer is deemed to have engaged in a 
sale of his assets and will therefore be taxed on the built-
in (and unrealized) gain in his assets. The assessment 
of the built-in gain varies between recognition of the 
entire built-in gain or recognition of only the portion of an 
asset’s built-in gain arising after the taxpayer’s migration 
to the country in question.  

 

Relocations within the European Union… and 
Brexit?  

The European Court of Justice (“ECJ”) has held in 
several cases that an “immediate exit tax” assessed on a 
taxpayer that relocates to another EU country is a 
breach of the freedom of establishment and the freedom 
of workers under EU law.

1
 This is because it 

discriminates between a taxpayer that chooses to 
relocate abroad (but always within the European Union) 
and a taxpayer that chooses not to relocate abroad. 
 
Nevertheless, the ECJ has recognized the justification 
for an exit tax based on the principle of fiscal territoriality 
and the allocation of taxing powers between Member 
States. Essentially, the ECJ recognized that a Member 
State is entitled to tax the unrealized appreciation that 
results during the taxpayer’s period of residence in that 
particular Member State. Measures that are 
proportionate to these objectives – such as the 
requirement that the taxpayer file a tax declaration at the 
time of the transfer of residence – are permitted. 2 
 
How does Brexit affect this? While the legal ramifications 
of Brexit have yet to be defined, the majority of UK tax 
legislation affecting individuals originates from domestic 
sources. Therefore, it is unlikely that the UK tax system 
will change significantly in the short to medium term as a 
result of Britain leaving the EU. Moreover, EU law will 
continue to apply to the UK throughout the two year 
negotiation process during which the UK and the 
remaining EU Member States will negotiate a withdrawal 
agreement. Importantly, once the UK leaves the EU, 
taxpayers that previously relocated to the United 
Kingdom from an EU country and were able to benefit 
from EU law to claim a deferral of any exit tax that was 
due upon relocation, could be subject to the payment of 
the deferred tax liabilities.  

                                                 
1
 (Case C-9/02) Hughes de Lasteyrie du Saillant [2004]; (Case 

C-470/04) N. v. Inspecteur [2006].  
 
2
 (Case C-470/04) N. v. Inspecteur [2006]. 
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Relocations to and from Switzerland 

Switzerland does not impose an exit tax on taxpayers 
that cease to be Swiss tax residents. Similarly, no exit 
taxes are applicable on a cantonal level for taxpayers 
that choose to relocate from one canton to another. 
However, taxpayers that choose to relocate to 
Switzerland may be subject to an exit tax, depending 
upon the tax laws of the country of emigration. 
 

Issues for clients 

The imposition of an exit tax, particularly where the 
taxpayer is not permitted to “defer” the taxes due, 
presents a number of practical concerns. In particular, 
one has to consider:  
 
1) Liquidity concerns: how can the taxpayer arrange 
for the payment of a tax on a deemed sale, without the 
liquidity generated from the actual sale of the asset? 
 
2) Valuation concerns: how can the taxpayer assess 
the value of an asset where there has been no real 
market sale? This can be a concern for privately held 
investments that are not readily marketable, and the 
value of which can be difficult to ascertain in the 
absence of a real sale. 
 
3) Potential taxation of phantom gain: if a jurisdiction 
imposes an exit tax upon a deemed sale occurring the 
day before relocation, it is unlikely that the jurisdiction 
will then refund the excess between the deemed sale 
price (fair market value) and the actual sale price, where 

this is inferior. Therefore, where the value of the 
taxpayer’s investments plummets after the date of 
expatriation, the taxpayer runs the risk of being taxed on 
phantom gain, with no possibility of claiming a refund 
upon the actual sale of the asset. 
 
4) Potential for double taxation: if a jurisdiction 
imposes an exit tax upon a deemed sale occurring the 
day before relocation, the assessment is made at a time 
when the taxpayer is tax resident in the Departing 
Country. Following the taxpayer’s relocation to the 
Immigrating Country and upon ultimate sale of these 
assets, the taxpayer may be prevented from claiming a 
tax credit in the Immigrating Country for the prior exit 
taxes paid in the Departing Country because he was not 
a “tax resident” of the Immigrating Country at the time 
the exit tax was assessed. In other words, if the tax 
credit mechanism allows a tax resident to claim a credit 
for taxes paid to a foreign country, the mismatch 
between assessment and tax residence of the 
Immigrating and Departing Country may prevent the 
taxpayer from claiming a tax credit. 
 

Conclusion 

Exit taxes present a minefield for mobile taxpayers. The 
risk for a taxpayer to be taxed on phantom gain or to be 
subject to double taxation means that advisors should be 
particularly mindful of the potential tax consequences of 
a relocation from both the Departing and Immigrating 
Country’s perspective. 
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