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SEC proposes greenwashing regulations

Focus on greenwashing

Sources:
1. See, Office of the Investor Advocate, Report on Activities Fiscal Year 2020, SEC (2020).
2. See, SEC, SEC Proposes to Enhance Disclosures by Certain Investment Advisers and Investment 

Companies About ESG Investment Practices, Press Release 2022-92 (May 25, 2022).

– The Securities and Exchange Commission (SEC) 
wants to increase corporate reporting of 
environmental, social and governance (ESG) 
activities while also preventing greenwashing. 

– “Greenwashing” occurs when companies or 
investment funds make misleading claims 
regarding their ESG credentials in order to draw 
the interest of ESG investors, which damages the 
validity of ESG investing and is inadvisable.1

– To prevent greenwashing, the SEC proposed ESG 
disclosures for investment advisers and funds as 
well as an update to a 20-year-old naming rule.2

ESG disclosures: 

– The proposal would introduce new ESG disclosures of fund 
registration statements, annual reports and investment adviser 
brochures.

– The proposal mandates a description of how funds and advisers 
integrate ESG, whether they consider greenhouse gas emissions, 
and the quantitative and qualitative information ESG-focused 
funds use to assess these factors.

Names rule:

c

– Rule requires at least 80% of a fund’s assets to be invested in the 
investment characteristics suggested by a fund’s name.

– Proposal would expand requirement to include ESG.

– Proposal would mandate that ESG only be used in the fund name 
if it is central to the investment strategy.
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SEC greenwashing enforcement

Focus on greenwashing

We anticipate such enforcement actions to intensify.

Sources:
1. See, In the Matter of BNY Mellon Investment Adviser, Inc., SEC, Cease and Desist Order, File No. 3-20867 (May 23, 2022).

– The SEC has indicated a willingness to pursue greenwashing with enforcement actions.

– Last year the SEC formed a task force to identify ESG-related misconduct.

– The SEC charged a BNY Mellon affiliate with misstating the role of ESG considerations in making investment 
decisions within some of its mutual funds and related separately managed accounts.

– To settle the charges, the affiliate agreed to pay a $1.5 million penalty.1
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Retirement plan fiduciaries who are considering adding ESG funds must select these investments using the 
same fiduciary review they use for the selection and monitoring of other plan investments.

Plan sponsor ESG best practices 

– Once an ESG fund is selected for a plan lineup, communication to retirement plan participants on what sustainable 
investments are and education on available ESG options become critical. 

– Robust ESG communication requires that plan sponsors help participants understand key terms and how ESG funds 
invest. This goes beyond explaining traditional investment strategies.

– As with all such communication and education, plan sponsors must ensure that such information does not 
constitute investment advice under ERISA.

Education is the key to DC plan sponsor ESG investment integration

Source: Schroders.
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In January, the Supreme Court ruled in Hughes v. Northwestern University that cases on violation of the duty of prudence should not be 
dismissed if the plaintiffs have plausibly alleged a violation.1

We anticipated that the decision in Hughes would impact recently dismissed cases and those on hold – and it has.

Decisions – plausibility is the key… but it is not a given

Sources:
1. See, Hughes v. Northwestern University et al., U.S., case number 19-1401 (January 24, 2022).
2. See, Davis v. Salesforce.com, Inc., 9th Cir., No. 21-15867 (4/8/22).

The Ninth Circuit U.S. Court of Appeals resurrected an excessive fee case that had been rejected at the district court level.2 The suit against 
the $2 billion SalesForce 401(k) plan, which was originally dismissed in October 2022, alleged that:
– Plan fiduciaries “breached their fiduciary duty of prudence by selecting and retaining investment options with high costs relative to other, comparable 

investments”
– The “Committee Defendants breached their fiduciary duty of loyalty, in that some of the funds’ ‘investment managers own a portion of [Salesforce]’”
– Plan fiduciaries breached their fiduciary monitoring duty by failing to adequately monitor the Committee Defendants. 

The Ninth Circuit reasoned that “accepting the allegations in the first amended complaint as true, as we must, plaintiffs have stated a 
plausible claim:”
– Defendants imprudently failed to select lower cost share classes or collective investment trusts with substantially identical underlying assets
– Defendants’ retention of allegedly higher cost target date funds over collective investment trusts cannot simply be deemed reasonable as a matter of 

law without further factual development.

Plausibility is the key

Plausibility is not a given
The Ninth Circuit did agree with the lower court that “plaintiffs have not plausibly alleged that defendants breached the duty of prudence by 
failing to adequately consider passively managed mutual fund alternatives to the actively managed funds offered by the plan.”
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Decisions – plausibility is the key… but it is not a given (cont‘d)

Sources:
1. See, Kong v. Trader Joe’s Co., 9th Cir., No. 20-56415 (4/15/22).

The Ninth Circuit Court of Appeals is on a roll, breathing life into excessive fee lawsuits.1

– The lower court found that the plaintiffs’ excessive fee allegations against the $1.6 billion, 46,600 participant Trader Joe’s retirement plan were 
inadequate in that they presented only conclusory allegations that were insufficient to state a claim of breach of fiduciary duty.

– The plaintiffs argued that the defendants had “tremendous bargaining power to demand low-cost administrative and investment management 
services and well-performing, low-cost investment funds,” but instead “chose inappropriate, higher cost mutual fund share classes and caused the 
Plan to pay unreasonable and excessive fees for recordkeeping and other administrative services.”

– Plaintiffs appealed but the appeal was put on hold pending the decision in Hughes.

Once again relying on the legal presumption that the allegations made by a party not moving for dismissal are true, the Ninth Circuity 
concluded that the “complaint plausibly alleges a failure to provide cost-effective investments with reasonable fees.”

– “Defendants… failed to monitor and control the offering of a number of mutual funds in the form of ‘retail’ share classes that carried higher fees than 
those charged by otherwise identical ‘institutional’ share classes of the same investments.”

– “Defendants’ explanation of the more expensive choice is unavailing at the pleading stage.”

– “Taking all the allegations as true, Defendants did not act with the purpose of defraying reasonable administrative expenses.”

– “For the forgoing reasons, the district court also erred in dismissing the claim of breach of fiduciary duty to monitor.”

Plausibility is the key – Take 2
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Decisions – plausibility is the key… but it is not a given (cont‘d)

Sources:
1. See, Cunningham v. USI Ins. Servs., S.D.N.Y., No. 7:21-cv-01819 (3/25/22).

While SCOTUS’s decision in Hughes is causing lower courts to be more careful, it is not causing them to automatically accept every pleading.

– Plaintiff alleged that USI Insurance Services failed to prudently and loyally monitor its 401(k) plan expenses.1

– The US District Court for the Southern District of New York dismissed the claim for failing to make a case sufficient to go to trial, although it did give 
the plaintiff the opportunity to remedy that pleading.

– As is standard with such pleadings, the plaintiff cited fee ranges and argued that defendants’ fees were excessive “when compared with other 
similarly sized plans receiving materially the same services.”

– While acknowledging that “the Court must accept all factual allegations of the complaint as true and draw all reasonable inferences in the plaintiff’s 
favor,” the judge noted that “mere labels and conclusions” or “formulaic recitation[s] of the elements of a cause of action will not do;” rather, the 
complaint’s “[f]actual allegations must be enough to raise a right to relief above the speculative level.”

– The judge focused on the fact that the plaintiff compared lower fee plans to hers but “fail[ed] to allege how these retirement savings plans are 
comparable in the services they render.”

– In addition, the plaintiff gave the court no “indication of how [she] calculated the per-participant fees for recordkeeping and administrative costs” 
for the Plan and each of the comparable retirement savings plans.

– Unlike the Ninth Circuit cases, this court showed a willingness to examine the details behind the comparison tables, rather than simply accept them 
at face value.

Plausibility is not a given 
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Decisions – plausibility is the key… but it is not a given (cont‘d)

Sources:
1. See, Riley et al. v. Olin Corporation et al., 4:21-cv-01328, E.D. MO (2022).

As with the prior case, a federal judge in Missouri dismissed an excessive fee case on the basis that the comparisons put forth as proof of a 
fiduciary breach by the $930 million Olin Corporation retirement plan were not “meaningful.”1

– Plaintiffs alleged that defendants (1) failed “to adequately monitor and control the Plan’s recordkeeping costs;” (2) failed “to objectively and 
adequately review the Plan’s investment portfolio;” and (3) maintained “funds in the Plan despite the availability of similar investment options with 
lower costs and/or superior performance.”

– In support of their claims, plaintiffs cited the NEPC 2019 Defined Contribution Progress Report to compare average plan fees to theirs. 

– While the court accepted as true “the survey’s findings as alleged,” it noted that:

– The survey considered the recordkeeping, trust and custody fees charged by a “limited sample of investment plans of various types and sizes 
without spelling out, in any degree of detail, the services the plans received in return,” and; 

– “For this reason, the Court need not accept as true Riley and Reliford’s legal conclusion that the survey serves as a meaningful benchmark against 
which to weigh the investment committee’s actions.”

– The court further noted “a complaint cannot simply make a bare allegation that costs are too high or returns are too low. Rather, it ‘must provide a 
sound basis for comparison—a meaningful benchmark.’”

Plausibility is still not a given



c

Q2’22 Litigation update (cont‘d)

11

Active funds alone don’t indicate a fiduciary breach

Decisions – plausibility is the key

Sources:
1. See, Yosaun Smith v. CommonSpirit Health, et al., case number 21-5964, 6th Cir. (2022).

The Sixth Circuit Court of Appeals affirmed a dismissal on the basis 
that offering actively managed funds, even ones with 
disappointing performance, by itself doesn’t support allegations of 
a fiduciary breach.1

– Plaintiff, part of a 105,000-person, $3 billion retirement plan, claimed 
that defendants breached their duty of prudence by offering actively 
managed investment options rather than lower cost, better 
performing index options. She also claimed that defendants 
permitted the plan to pay excessive recordkeeping and management 
fees. 

– The district court dismissed both claims for failing to state a claim 
noting that the comparison of performance between active and 
passive management benchmarks is not ideal.

– Specifically, the judge concluded that “actively managed funds and 
passively managed index funds are not ideal comparators: they have 
different aims, different risks and different potential rewards that 
cater to different investors.”

c

The Sixth Circuit concurred on the appeal, noting that actively 
managed funds “represent a common fixture of retirement plans, 
and there is nothing wrong with permitting employees to choose 
them in hopes of realizing above-average returns over the course 
of the long lifespan of a retirement account.”

– Thus, a sufficient claim of imprudence requires “evidence that an 
investment was imprudent from the moment the administrator 
selected it, that the investment became imprudent over time or that 
the investment was otherwise clearly unsuitable to the goals of the 
fund based on ongoing performance.”

– The court concluded that, “We know of no case that says a plan 
fiduciary violates its duty of prudence by offering actively managed 
funds to its employees as opposed to offering only passively 
managed funds.”



c
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End of a long road

Settlements – long roads and MEPs

Sources:
1. See, Davis v. Wash. Univ. in St. Louis, E.D. Mo., No. 4:17-cv-01641 (settlement motion 4/15/22).

– Five years ago, plaintiffs filed an excessive fee suit on behalf of Washington University’s plan of more than 27,000 current and former employees.
– The suit was dismissed on summary judgment by the district court in 2018 but the Eighth Circuit Court of Appeals reversed that decision in 2020 

noting that at the summary judgment stage the “complaint only needed to give the district court enough to infer from what is alleged that the process 
was flawed.”

– The parties managed to settle the case before going to trial in June 2022 for $7,500,000.1

The long road to settlement provided a roadmap for plan fiduciaries

The non-cash settlement provisions agreed to by defendants provide a sound roadmap that other plan fiduciaries can follow to limit their 
ERISA exposure: 
✓ Provide annual fiduciary training for all members of the Retirement Plan Advisory Committee (“RPAC”).
✓ Require each RPAC member to acknowledge that he/she serves in a fiduciary capacity and understands his/her fiduciary obligations.
✓ Evaluate the Plan’s Investment Policy Statement (“IPS”) at least annually, with input from the Plan’s investment consultant, and implement any updates 

deemed appropriate.
✓ Ensure that advice from the Plan’s investment consultant includes consideration of the performance of Plan investment options, the costs/fees of 

those investment options, the reasonableness of Plan recordkeeping fees (generally and in light of the services provided), the method or means of 
paying Plan recordkeeping fees and the overall Plan investment lineup (including the number of options, diversification among those options, etc.).

✓ Ensure the privacy of participants’ confidential personal information.
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MEP settles

Settlements – long roads and MEPs

Sources:
1. See, Loomis v. Nextep, Inc., W.D. Okla., No. 5:21-cv-00199 (notice of settlement 5/10/22).

A suit was brought against the plan fiduciaries of Nextep, Inc., a professional employer organization (PEO).1

❑ Plaintiffs alleged that the plan fiduciaries of the $283 million 5,000-participant plan:

– Failed to objectively and adequately review the Plan’s investment portfolio with due care to ensure that each 
investment option was prudent, in terms of cost

– Maintained certain funds in the Plan despite the availability of identical or similar investment options with lower costs 
and/or better performance histories

– Failed to control the Plan’s administrative and recordkeeping costs.

❑ As of this publication, the terms of the settlement had not been released.
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New cases – billion-dollar plans and advisors targeted

Sources:
1. See, Gruber v. Grifols Shared Servs. NA, Inc., C.D. Cal., No. 2:22-cv-02621 (4/19/22).

Plaintiffs of the $1.1 billion 10,550 participant Grifols Shared Services 401(k) plan allege that plan fiduciaries breached their duty of 
prudence by requiring the Plan to “pay excessive recordkeeping fees [and managed account fees].”1

❑ Specifically, it was alleged that plaintiffs failed to “remove their high-cost recordkeeper…and their high-cost managed account 
service provider.”

❑ Plaintiffs admit that they “did not have knowledge of all material facts” but proffer that “there is no requirement to allege the actual 
inappropriate fiduciary actions taken because an ERISA plaintiff alleging breach of fiduciary duty does not need to plead details to 
which he has no access, as long as the facts alleged tell a plausible story.”

❑ In light of recent analogous decisions, it is questionable whether the court will accept certain allegations of fact as plausible:

– Plaintiffs quote fees without regard to specific services
– Plaintiffs allege that all recordkeepers offer apples-to-apples services and fee comparisons
– Many managed account services merely mimic the asset allocations available through a target date fund while charging 

additional unnecessary fees
– Plaintiffs allege that the actions of defendants can be compared to “a hypothetical prudent fiduciary,” and that such 

comparison demonstrates that defendants “followed a fiduciary process that was done ineffectively given the objectively 
unreasonable recordkeeping fees”

– Plaintiffs included fee tables that purport to show the plan paid fees in excess of fees paid by allegedly comparable plans.
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New cases – billion-dollar plans and advisors targeted

Sources:
1. See, Barrett, et. al v. O’Reilly Automotive, Inc., Civ. Action No. 6:22-CV-03111, W.D. MO (5/2/22).
2. See, Greg Torrano v. Horizon Actuarial Services LLC, case number 1:22-mi-99999, N.D. GA (2022).

– Another billion-dollar Plan targeted – The $1.1 billion 53,000-participant O’Reilly Automotive, Inc. Plan is the subject of an excessive fee suit.1
– As with Grifols, plaintiffs admit they don’t know all the facts but that based on “reasonable inferences,” they assert the defendants breached their 

fiduciary duty of prudence.
– Plaintiffs alleged that they attempted to “discover the details of the Plan’s mismanagement…[by] requesting…meeting minutes from the 

Committee…[but that] O’Reilly [refused] to provide them.”
– In support of their “inferences,” plaintiffs analyzed the fees of “ten of the Plan’s investment options” for imprudence and show that the fees were high.

– Plaintiffs also alleged that while “utilizing a revenue sharing approach is not per se imprudent, … revenue sharing is a way to hide fees.”
– Plaintiffs again utilize fee charts to demonstrate that recordkeeping fees were too high.
– Once again, however, no indication of the services received for the fees was provided.

Will these pleadings be seen as plausible?
– Data breached – Plaintiff brought a class action lawsuit against Horizon Actuarial Services, a consulting company.2

– Plaintiff alleges that the 2.5 million class members all signed up for benefits plans through their employers but that their personally identifiable 
information (PII), including names, birthdates and Social Security numbers, was stolen in a data breach at Horizon.

– She further alleges that the “Defendant did not use reasonable security procedures and practices suitable or adequate to protect the sensitive, 
unencrypted information it was maintaining for customers, causing the unauthorized exfiltration of the PII of more than 2.5 million individuals.”

– One of the key issues is the claim that the Plaintiff was not informed that his PII had been compromised until five months after the breach was 
discovered, which put the “Plaintiff and Class Members…at significant risk of identity theft and various other forms of personal, social and financial harm.”

– In addition, Plaintiff claims that remedial measures offered by Defendants, like free credit monitoring, were insufficient to counter the sensitive nature 
of the compromised data.
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Investment advisors not immune – Plaintiffs brought a fiduciary claim against a plan’s investment advisor.1

New cases – billion-dollar plans and advisors targeted

Sources:
1. See, Mills v. NFP Retirement Inc., C.D. Cal., No. 8:22-cv-00994 (5/16/22).

– Plaintiffs initially brought an excessive fee suit against the fiduciaries of the Molina Salary Savings Plan.

– Shortly thereafter, they filed a separate suit on behalf of the Plan against NFP Retirement, Inc. for breach of fiduciary duties.

– Plaintiffs alleged that “Instead of acting in the exclusive best interest of participants, NFP caused the Plan to invest in 
flexPATH’s untested target date funds, which replaced established and well-performing target date funds used by participants 
to meet their retirement needs. NFP also caused the Plan to pay unreasonable investment management expenses to be 
charged to the Plan.” 

– Plaintiffs further alleged that “NFP caused millions of dollars in performance losses to all participants who invested in these funds.”

– The crux of the complaint is that “When the flexPATH target date funds were launched, their target date fund management 
style had never been used in any target date fund solution offered in the marketplace” and that “NFP did not disclose 
[pertinent information for] consideration prior to the decision to add the flexPATH Index target date funds to the Plan.”

– Plaintiffs also claim that a conflict of interest exists because “The ownership structure of NFP and flexPATH illustrates the close 
affiliation between the two companies” and that the decision to recommend for consideration the flexPATH Index target date 
funds in the Plan was contrary to the terms of the Plan’s investment policy statement.

As we’ve often repeated, follow the IPS
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Senate builds on the SECURE Act 2.0

Sources:
1. See H.R.2954, Securing a Strong Retirement Act of 2022, 117th Congress, Referred in Senate (03/30/2022).
2. See, S. 4353, RISE & SHINE Act, 117th Congress (2022); https://www.finance.senate.gov/legislation/details/the-enhancing-american-retirement-now-earn-act

There is a bipartisan push in both houses of Congress to improve the retirement readiness of all Americans.

House

– At the end of the first quarter, the House passed the Securing a Strong Retirement Act of 2022 (“SECURE 2.0”) by a 414-5 margin.1

Senate

– Two different Senate committees are working to build on SECURE 2.0.

– The Senate Health, Education, Labor and Pensions (HELP) Committee approved the Retirement Improvement and Savings 
Enhancement to Supplement Healthy Investments for the Nest Egg (RISE & SHINE) Act and the Senate Finance Committee approved 
the Enhancing American Retirement Now (EARN) Act.2

– RISE & SHINE and EARN Acts will be combined to make up the Senate’s version of SECURE 2.0. 

– Presuming that the combined bill passes the full Senate, a reconciliation process would be triggered by which the House and Senate 
would create a final bill to be voted on by both chambers.

Likely outcome

– Once consolidated, SECURE 2.0 is expected to pass both Houses with bipartisan support but likely after the midterm elections.

– While the House and Senate versions are similar, they are not identical, so the final version is not guaranteed.
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Potential SECURE Act 2.0 Provisions

Looking at the overlap between the blended Senate Version and SECURE 2.0 gives us a good estimate of what could be in the final bill. 
Some of the highlights:

❑ Allow 403(b) plans to participate in multiple employer plans (MEPs) and pooled employer plans (PEPs).

❑ Lower the barriers for part-time workers to enroll in 401(k)s from three years to two years of service.

❑ Mandate that plan sponsors provide participants with baseline information when offering lump-sum buyouts.

❑ Eliminate unnecessary plan requirements related to unenrolled participants.

❑ Direct the DOL to modify its regulations concerning performance benchmarks of asset allocation funds.

❑ Create enhanced tax credits for the cost of new plans.

❑ Treat student loan payments as elective deferrals for purposes of matching contributions.

❑ Allow higher catch-up limits after age 60 [participants can elect to contribute an additional $10,000 annually beginning between age 60 and 63 ($5,000 for 
SIMPLE plans), effective after 2023].

❑ Waive the 10% additional tax that applies to early distributions from tax-preferred retirement accounts in the case of eligible distributions to domestic 
abuse victims. 

❑ Increase the age for required mandatory distributions.

❑ Remove required minimum distribution barriers for life annuities.

❑ Implement a retirement savings lost and found database.

❑ Expand the Employee Plans Compliance Resolution System (EPCRS).

❑ Implement a safe harbor for corrections of employee elective deferral failures.
Source: Schroders.
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SECURE Act 2.0: Starter-K legislation

Sources:
1. See S.3955, Starter-K Act of 2022, 117th Congress (2021-2022).

– A key component of both bills is known as “Starter-K” legislation, which will make it easier for small employers to start 401(k) plans. 

– Fewer than half of small businesses with fewer than 50 employees currently offer a retirement plan.

– Originally introduced as separate, bipartisan legislation, it now looks as if the “Start-K Act of 2022” will be included in a final 
retirement bill.1

– The legislation makes it easier for small businesses and start-ups that don’t currently sponsor a retirement plan to offer a starter 
401(k) and 403(b) retirement plan after 2023 by streamlining regulations and lowering costs:

✓ Employers would be provided a safe harbor for the nondiscrimination and top-heavy testing requirements  

✓ Employers would not be required to provide matching contributions, meaning lower costs for small businesses and start-ups 

✓ Eligible employers are those that do not currently offer a plan 

✓ Annual contributions would be the same as the IRA contribution limit, which for 2022 is $6,000 with an additional $1,000 in 
catch-up contributions beginning at age 50 

✓ Eligible employees would be automatically enrolled at the minimum default level of 3% of pay up to 15% 

✓ The Department of Labor will provide simplified reporting for the plans.
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Bipartisan 401(k) Portability Act introduced in the Senate

Sources:
1. See S.4406 - Advancing Auto-Portability Act of 2022, 117th Congress (2021-2022).

– The “Advancing Auto-Portability Act of 2022,” a bipartisan sponsored bill that would allow workers’ 401(k) accounts 
to be automatically rolled over from a previous employer to a new employer, was introduced in the Senate.1

❑ The bill is meant to help people who switch jobs save for retirement by preventing cashing out of balances.

❑ Cashing out causes people to start retirement savings over every time they switch jobs or suffer a premature 
taxable event.

– Status – The bill has yet to be taken up by Committee or the full Senate. It is not expected to move forward unless 
included in the compromise Retirement Bill.
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Are lifetime income illustrations working for or against you?

Sources:
1. See, Estimating “The End” of Retirement, Morningstar Investment Management LLC (8/20/20).
2. See, Pension Benefit Statements - Lifetime Income Illustrations, U.S. Department of Labor, Employee Benefits Security Administration Fact Sheet (August 18, 2020).

Background

– Many factors impact the longevity of people the same age, including overall health, gender, marital status, history of smoking, 
income level, family history, exercise, education and where someone lives, creating retirement planning challenges.1

– Even if one successfully predicts longevity, it is difficult to accurately prepare and save an appropriate level of assets for retirement.

– It is not easy to determine whether the amount being put away is sufficient to plan for retirement.

– The 2019 “Setting Every Community Up for Retirement Enhancement (SECURE) Act” and its implementation rules provide tools to 
help manage retirement savings and estimate future benefits.2

❑ They require that at least once a year, a retirement plan participant’s accrued benefits must be included on his/her benefit 
statement as a current balance and an estimated lifetime stream of payments.

❑ Many Americans will get their first look at these “lifetime income” illustrations on their Q2’22 401(k) statements.
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Are lifetime income illustrations working for or against you?

First look
– Are retirement savers prepared for their first look at “lifetime income” illustrations on their 401(k) statements?

– While these illustrations are meant to be helpful, retirement advisors should be prepared to address potential issues raised by the requirements. 

Potential issues
– The provided number simply takes the current 401(k) balance into account when calculating future payments. 

– The number does not take future contributions into account or apply a forward-looking growth rate.

– The number also does not consider outside savings or Social Security payments.

– Those issues alone will underestimate future payouts.

– But rollouts occurring this quarter face another issue: the markets had a difficult second quarter, which means that balances will be down.

– That will further drive retirement stress for investors and advisors need to prepare to manage that stress.

Make illustrations work for participants
✓ Plan sponsors will need to address participant questions and concerns regarding income illustrations.

✓ Plan advisors should work with sponsors to develop a communication strategy for participants.

✓ Explain how the illustration is calculated, along with its limitations.

✓ Explain that all assets should be taken into account when calculating retirement and that retirement savings is not a simple snapshot in time but a 
long-term process.

Source: Schroders.



Crypto focus



Focus on crypto in 401(k) Plans

26

Regulatory concerns about crypto grow

Q2’22 saw a heavy focus on crypto in retirement plans; perhaps too much focus

Sources:
1. See, Fact Sheet, President Biden to Sign Executive Order on Ensuring Responsible Development of Digital Assets, www.whitehouse.gov (March 9, 2022).
2. See, Briefing Room, Executive Order on Ensuring Responsible Development of Digital Assets, www.whitehouse.gov (March 9, 2022).
3. See, 401(k) Plan Investments in "Cryptocurrencies", Compliance Assistance Release No. 2022-01, U.S. Department of Labor, Employee Benefits Security Administration (March 10, 2022).
4. See, Fidelity’s New 401(k) Offering Will Invest in Bitcoin, New York Times (4/26/22).
5. See, https://finance.yahoo.com/quote/BTC-USD/history/
6. See, SEC, SEC Nearly Doubles Size of Enforcement’s Crypto Assets and Cyber Unit, Release 2022-78 (May 3, 2022).

– Crypto surpassed $3 trillion in market capitalization in 2021, which was up from just $14 billion five years earlier.1

– More Americans than ever (approximately 16% or 40 million people) are invested in crypto.2

– That caused the Department of Labor (DOL) to issue a compliance bulletin highlighting "serious concerns" about  including cryptocurrencies 
in retirement plan menus.3

– Despite the DOL’s concern, Fidelity announced that it will allow participants to allocate up to 20% of their 401(k) account balances to Bitcoin.4

– Then between April 1st and June 30th, Bitcoin lost more than 57% of its value.5

– That drew additional regulatory and legislative scrutiny.

The SEC’s approach
– The DOL voiced its concerns regarding crypto.

– The Securities and Exchange Commission (SEC) is tasked with protecting investors.

– It recently added 20 additional positions to the newly renamed “Crypto Assets and Cyber Unit” to better “police wrongdoing in the crypto 
markets.”6

https://finance.yahoo.com/quote/BTC-USD/history/
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Senators jump into the debate

Q2’22 saw a heavy focus on crypto in retirement plans; perhaps too much focus

Sources:
1. See, Press Release, Warren Questions Fidelity on Plans to Allow Bitcoin Investments for 401(k) Plans, Senator Warren (May 5, 2022).
2. See, S.4147 - Financial Freedom Act of 2022, 117th Congress (Introduced 5/5/22).
3. See, Tuberville, Op-ed: Cryptocurrency should be allowed in individual retirement plans, CNBC (May 5, 2022).

The Senate has now entered the 401(k) crypto debate – in a partisan manner.

Warren/Smith

– Following the DOL’s warning, Democratic Sens. Elizabeth Warren and Tina Smith sent a letter to Fidelity questioning the firm’s decision to 
allow Bitcoin investments in 401(k) plans.1

– The Senators believe that cryptocurrencies pose  “significant risks of fraud, theft and loss.”

Tuberville

– Republican Sen. Tommy Tuberville took a different approach.

– In response to the DOL, Tuberville introduced legislation to “preserve the ability of retirement savers to invest their 401(k) funds as they see 
fit—including investments in cryptocurrency.”2

– The Financial Freedom Act would:

– Prohibit the DOL from limiting the types of investments that self-directed 401(k) account investors can choose through a brokerage window.

– Hold harmless 401(k) plan fiduciaries who authorize individual retirement savers to self-direct their investment choices using a brokerage window.

– Sen. Tuberville believes the DOL is overreaching its authority and that the “guidance seeks to place a massive new regulatory burden on 
401(k) plan fiduciaries by requiring them to assess the suitability of investments offered through a brokerage window and to restrict 
investment options.”3
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Industry response

❑ The DOL’s negative view of crypto does not seem to be stopping the industry’s interest.

❑ Rather, like Fidelity, other retirement plan providers disagree with the DOL’s position.

❑ One took that disagreement into the courts. 

– Retirement investment platform ForUsAll sued the DOL for dismissing cryptocurrency as a reasonable investment for retirement plans.1

– ForUsAll claims that the DOL’s compliance bulletin violates the Administrative Procedure Act, is an “arbitrary and capricious attempt” to limit the 
use of cryptocurrency in defined contribution plans and it asks that the bulletin be vacated.

Final thoughts

❑ The regulatory attention that cryptocurrencies are garnering does not show signs of abating.

❑ Parties are aligning for and against.

❑ Time will tell.
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