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The economy was shut down … Courts were not
AND THE TIE GOES TO ... Banner Health
• An excessive fee suit brought against Banner, a plan with 41,416 participants and approximately $2.25 billion in assets, alleged that “the 

performance gap … was so glaring … that a prudent fiduciary could no longer ignore the need to replace the Fidelity Freedom Funds,” and 
that the failure to timely remove them resulted in a $40.7 million loss to the plan.

• The plaintiff’s brought 5 allegations and sought recovery of approximately $85 million in plan losses and “appropriate injunctive relief.” The 
Judge split the decision, making a number of important findings that should be instructive to plan sponsors and fiduciaries:

• In denying the alleged breach of duty of prudence and loyalty for failing to monitor imprudent investment options, including retaining 
the Fidelity Freedom Funds, and engaging in a prohibited transaction by paying excessive recordkeeping fees, the Judge noted that the 
defendants had a sound, documented process for making fund choices.

• In finding merit in three counts, breach of the duties of prudence and loyalty by allowing excessive recordkeeping and administrative 
fees, failing to monitor the performance of other fiduciaries, and prohibited transactions for payment of Banner expenses from plan 
assets, the Judge found it “highly significant” that:

• “Banner has not undertaken a single RFP in nearly 20 years, despite the recognized utility of an RFP for assessing reasonableness 
of fees,” and that 

• “at a minimum, such information should have led a prudent fiduciary to engage in a more robust process to determine the 
appropriateness of the recordkeeping and administrative fees charged to the Plan by Fidelity.” 

• Despite the findings in favor of the plaintiffs, the Judge concluded that they so overstated their losses that their entire claim was unreliable 
and awarded just $1,661,879.83 in plan losses and $687,589 in plan expenses.1

Sources:
1. See, Ramos v. Banner Health, 2020 BL 188868, D. Colo., No. 1:15-cv-02556 (5/20/20).
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SETTLEMENTS CONTINE TO RISE – asset management firms pay up

As we previously noted, settlements embolden plaintiffs to bring causes of actions, and it does not look 
like the trend is going away anytime soon

JPMorgan – three separate suits alleging that plan fiduciaries failed to “use their expertise and the Plan’s bargaining power” to secure
lower fees on the investment options in the plan are being settled on a “class-wide basis,” with JPMorgan agreeing to pay 
$9,000,000.00 into a common fund for the benefit of the class.1

Putnam Investments – after plan participants alleged that Putnam “loaded the Plan exclusively with Putnam’s mutual funds, without 
investigating whether Plan participants would be better served by investments managed by unaffiliated companies.”2 Putnam agreed 
to pay $12,500,000 and make the following procedural changes to the management of the plan:

• maintain a charter for the Putnam Benefits Oversight Committee (PBIC) that outlines the duties and fiduciary responsibilities of
the PBIC and establishes its general quarterly meeting schedule;

• maintain an investment policy statement for the Plan;
• maintain a suite of low-cost third-party passive collective investment trust (“CIT”) options in the Plan; and
• arrange annual training on ERISA fiduciary duties for Plan fiduciaries.3

Sources:
1. See, Beach v. JPMorgan Chase Bank, S.D.N.Y., No. 1:17-cv-00563 (4/7/20) (notice of settlement).
2. See, John Brotherston et al. v. Putnam Investments LLC et al., D. Mass., No. 1:15-cv-13825-WGY (6/19/17).
3. See, Brotherston v. Putnam, D. Mass., 1:15-cv-13825 (settlement pending 2020).
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New Cases - active funds and high recordkeeping fees continue to draw scrutiny

Costco – plaintiffs have sued the $15.5 billion dollar plan alleging breach of ERISA fiduciary duties because:

▪ “The plan generally chose more costly ‘actively managed funds’ rather than ‘index funds’ that offered equal or better 
performance at substantially lower cost.”

▪ “The administrative fees charged to plan participants were consistently greater than the fees of most comparable 401(k) plans, 
when fees are calculated as cost per participant or when fees are calculated as a percent of total assets.”1

Plaintiffs allege that Costco did not have a viable methodology for monitoring fund expenses, and that plan fiduciaries did not 
prudently track the recordkeeper’s expenses by demanding competitive compensation and fee analysis from it.

Liberty Mutual – another Schlicter, Bogard & Denton led suit targeting the $7 billion plan and alleging that:

▪ The Plan didn’t use its bargaining power to benefit participants and beneficiaries and instead “allowed unreasonable expenses to
be charged to participants … and retained poorly performing investments that similarly situated fiduciaries removed from their 
plans.”

▪ The plan paid a recordkeeping fee of 5bps, “which amounted to millions of dollars each year … [and] that the assets in the Plan 
increased from $6.4 billion dollars to $7.1 billion dollars, thereby increasing the recordkeeping fees with no additional services.”2

Sources:
1. See, Soulek v. Costco, E.D. Wisc, No. 20-cv-937 (6/23/20).
2. See, Ahmed v. Liberty Mut. Grp., D. Mass., No. 3:20-cv-30056 (4/10/20).
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SEC Reg BI survives a court challenge and goes live

• As we previously reported, a group of state attorney generals and investment advisors filed a petition arguing 
that Reg BI as written was not authorized by Dodd-Frank.

• The 2nd Circuit U.S. Court of Appeals denied the petition, ruling that Section 913(f) of Dodd-Frank Act 
authorizes Reg BI and that the rule is not arbitrary and capricious.1

• The full Act will thus move forward, including the new Form ADV Part 3 (Form CRS) relationship summary 
requirements, which expand on the information required by ADV Parts 1 and 2:
• Introduction;
• Relationship and services;
• Fees, costs, conflicts and standard of conduct;
• Disciplinary history, and;
• Additional information.

It was a big quarter in the world of fiduciary oversight. The SEC’s Reg BI became effective on June 30th, it survived a 
last-minute court challenge, and DOL came back into the fray with new fiduciary guidance

Sources:
1. See, XY Planning Network, LLC v. SEC, Nos. 19-2886-ag(L), 19-2893-ag(CON) (2nd Cir. 6/26/20).

https://www.schroders.com/en/us/institutional/dc/dc-lens-quarterly-update/
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DOL Fiduciary Rule 2.0

▪ The DOL has come back into the fray of fiduciary guidance with a proposed rule that supposedly aligns with 
the SEC’s Reg BI Rule.1

▪ In 2016, the DOL put forth a Fiduciary Rule, but it was vacated by the 5th Circuit in 2018.

▪ The Rule is currently with the Office of Management and Budget for review, and few details have been 
released.

• It’s rumored that the rule will create an exemption to replace the vacated Best Interest Contract 
Exemption and the current temporary non-enforcement policy, and it will extend to rollover advice.

• It will also reinstate the DOL’s traditional investment advice regulation, the five-part test.
• The DOL stated that the rule will permit investment advice fiduciaries to receive “a wide variety of 

payments that would otherwise violate the prohibited transaction rules,” including “commissions, 12b-1 
fees, trailing commissions, sales loads, mark-ups and mark-downs, and revenue sharing payments from 
investment providers or third parties.”

Sources:
1. See, DOL, Financial Factors in Selecting Plan Investments, EBSA, 29 CFR Part 2550.
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Recent DOL guidance might increase the use of private equity portfolios in retirement plan line-ups

The DOL issued guidance in June clarifying that 401(k) retirement plans could deploy their money into private equity 
funds:

▪ Chairman Scalia noted that opening retirement accounts to private equity would "help Americans saving for 
retirement gain access to alternative investments that often provide strong returns.“1

▪ A recent report from the Defined Contribution Alternatives Association (DCALTA) shows that buyout and Venture 
Capital funds outperformed the S&P 500 by an average of more than 3% annually between 1987 and 2010.2

Potential Limitations:

• Under current law, a retail investor must have a net worth of at least $5 million to invest in a private equity fund, and 
the new language from the DOL doesn't change that requirement.

• The Employee Benefits Security Administration’s Office of Regulations and Interpretations stated that private equity 
could be a component of a professionally managed multi-asset class vehicle structured as a target date, target risk 
or balanced fund.

• It looks dubious that standalone P/E funds or direct PE investments into 401(k) plans will be permitted at this time.

Sources:
1. See, DOL Letter on Private Equity Investments, EBSA, Release No. 20-1160-NAT (June 3, 2020).
2. See, DCALTA Research Paper, Why Defined Contribution Plans Need Private Investments (Oct. 2019). Past performance is no guarantee of future results.
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Recent guidance by the DOL could create additional oversight of ESG investing in retirement plans

• The DOL wants stronger rules to ensure that ERISA plan fiduciaries make investment decisions for the sole purpose of 
providing benefits to plan participants.

• Returns have to be paramount in selecting retirement plan investments, and the DOL is worried that some fiduciaries 
put ESG ahead of performance.

• DOL will also seek to prohibit using the term ESG in the name of qualified default investment alternative (QDIA) 
portfolios, although it will not limit having an ESG component in such a portfolio. 

• The proposal confirms that “ERISA requires plan fiduciaries to select investments and investment courses of action 
based solely on financial considerations relevant to the risk-adjusted economic value of a particular investment.”

• Proponents of the rule argue that managers are increasing risks in order to meet ESG goals unrelated to participants’ 
interests.

• Critics of the DOL’s approach worry that the rule will have a chilling effect on ESG investing, many of which outperform their 
non-ESG counterparts with lower downside risk.1

• This is a proposed rule only and, while it provides some guidance, comments are being sought before a final rule is issued.

Sources:
1. See, Morgan Stanley Smith Barney, Sustainable Reality, Analyzing Risks and Returns of Sustainable Funds, Institute for Sustainable Investing (August 6, 2019) (11,000 mutual funds analyzed from 2004 to 2018). Past 

performance is no guarantee of future results.
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Data Breaches and Other Threats are on the rise. Courts and administrators are taking notice

▪ Data breaches and other cyber security threats are on the rise. The DOL has taken notice and 
requires that, with regard to ERISA plans, “the administrator takes appropriate and necessary 
measures … to ensure that the system for furnishing documents … protects the confidentiality of 
personal information.”1

▪ Plan fiduciaries and recordkeepers will be under increased pressure to maintain and enforce cyber 
security protocols.

▪ The attached checklists are good reminders of the steps that sponsors and recordkeepers should 
take to protect participant data.

Sources:
1. See, DOL Reg. 2520.104b-1.
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Pertinent Lawsuits

Abbot Labs – a suit filed by a former employee of Abbott Laboratories against the fiduciaries of the Abbott 
retirement plan and its recordkeeper alleged “reckless actions in allowing an unknown individual to prey on and 
steal hundreds of thousands of dollars from the retirement savings of the Plaintiff.”

• The breech appears to have occurred when thieves manipulated the “forgot password” option, changed 
the plaintiff’s password, accessed her account, and transferred out almost $250,000. 

• The suit alleges that the defendants “failed to enforce a security question routine set up for security 
purposes on the Defendants’ website”… and “instead simply provided a one-time code over the phone 
that was used to loot Ms. Bartnett’s account.”1

Estee Lauder – the Abbot filing comes on the heels of a settlement reached earlier this year in which the plaintiff 
alleged that someone was able to steal $99,000 in three separate unauthorized distributions from her Estee 
Lauder plan account. The terms of that settlement have yet to be released.

Sources:
1. See, Bartnett v. Abbott Laboratories et al., No. 2020 CV 2127, (N.D. Ill. filed April 3, 2020).
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ERISA Advisory Council recommendations



Protecting passwords
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IRS tips for creating a strong password



Important information

The views, opinions and forecasts contained herein reflect those of Schroders’ investment professionals based on then-prevailing market insights and research 
as of the dated date shown. These views are subject to change as market conditions evolve.  The opinions stated do not necessarily reflect those made in 
reference to any specific strategy or portfolio. 

The information and opinions contained in this document have been obtained from sources we consider to be reliable. No responsibility can be accepted for errors of facts 
obtained from third parties. Reliance should not be placed on the views and information in the document when taking individual investment and/or strategic decisions.

This document is intended to be for information purposes only and it is not intended as promotional material in any respect. The material is not intended as an offer or 
solicitation for the purchase or sale of any financial instrument. The material is not intended to provide, and should not be relied on for, accounting, legal or tax advice, or 
investment recommendations. Information herein is believed to be reliable but Schroder Investment Management North America Inc. (SIMNA) does not warrant its 
completeness or accuracy. No responsibility can be accepted for errors of fact or opinion. 

All investments, domestic and foreign, involve risks including the risk of possible loss of principal. No investment strategy or risk management technique can guarantee 
returns or eliminate risk in any market environment.

Schroder Investment Management North America Inc. (“SIMNA Inc.”) is registered as an investment adviser with the US Securities and Exchange Commission and as a 
Portfolio Manager with the securities regulatory authorities in Alberta, British Columbia, Manitoba, Nova Scotia, Ontario, Quebec and Saskatchewan. It provides asset 
management products and services to clients in the United States and Canada. Schroder Fund Advisors LLC (“SFA”) markets certain investment vehicles for which SIMNA 
Inc. is an investment adviser. SFA is a wholly-owned subsidiary of SIMNA Inc. and is registered as a limited purpose broker-dealer with the Financial Industry Regulatory 
Authority and as an Exempt Market Dealer with the securities regulatory authorities in Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador, 
Nova Scotia, Ontario, Quebec, and Saskatchewan. This document does not purport to provide investment advice and the information contained in this material is for 
informational purposes and not to engage in trading activities. It does not purport to describe the business or affairs of any issuer and is not being provided for delivery to 
or review by any prospective purchaser so as to assist the prospective purchaser to make an investment decision in respect of securities being sold in a distribution. SIMNA 
Inc. and SFA are indirect, wholly-owned subsidiaries of Schroders plc, a UK public company with shares listed on the London Stock Exchange. Further information about 
Schroders can be found at www.schroders.com/us or www.schroders.com/ca. Schroder Investment Management North America Inc. 7 Bryant Park, New York, NY, 10018-
3706, (212) 641-3800. 
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